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INTERIM  AWARD 
 

 

 

 The grievance before me concerns the removal of Professor Adele Mercier from 

her office on October 28, 2013 and the prolongation of that removal (grievances #4 and 

#5 in a series of six separate grievances involving Professor Mercier). The immediate 

issue for determination is the admission of certain sections of an investigative report 

(Hewitt Report) filed with the University on June 4, 2015. Ms. Hewitt was retained by 

the University on November 15, 2013 to investigate and report upon cross-allegations 

of harassment as between Professor Mercier and two female support staff members. 

Ms. Hewitt carries on business as an employment issues investigator. The University 

seeks the admission of the disputed sections of the Hewitt Report for the truth of the 

contents. For the most part, the sections contain summaries of discussions between Ms. 

Hewitt and participants in various events/interchanges involving Professor Mercier and 

the conclusions drawn by the investigator as to fact and law. 

 The position of the University is that these sections of the Hewitt Report provide 

useful context but that, in any event, are admissible under Section 35 of the Evidence 

Act. The Association position is that, if admitted, this would be hearsay evidence that 

would be prejudicial to the grievor such that I should exercise my discretion under 

Section 48 of the Labour Relations Act to refuse to admit. The Association submits that 

the disputed sections of the Hewitt Report are not admissible under Section 35 of the 
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Evidence Act. The parties made extensive written and oral submissions that have been 

fully considered. 

 Section 35 of the Evidence Act provides as follows: 

35(1) 

“business” includes every kind of business, profession, occupation, 

calling, operation or activity, whether carried on for profit or otherwise; 

(“entreprise”) 

“record” includes any information that is recorded or stored by means of 

any device. (“document”). 

(2) Any writing or record made of any act, transaction, occurrence or event 

is admissible as evidence of such act, transaction, occurrence or event if 

made in the usual and ordinary course of any business and if it was in the 

usual and ordinary course of such business to make such writing or record 

at the time of such act, transaction, occurrence or event or within a 

reasonable time thereafter.   

(3) Subsection (2) does not apply unless the party tendering the writing or 

record has given at least seven days notice of the party’s intention to all 

other parties in the action, and any party to the action is entitled to obtain 

from the person who has possession thereof production for inspection of 

the writing or record within five days after giving notice to produce the 

same.   

(4) The circumstances of the making of such a writing or record, including 

lack of personal knowledge by the maker, may be shown to affect its 

weight, but such circumstances do not affect its admissibility.   

(5) Nothing in this section affects the admissibility of any evidence that 

would be admissible apart from this section or makes admissible any 

writing or record that is privileged. 

 The leading case dealing with Section 35 of the Evidence Act is the judgement 

of the Ontario Supreme Court in re: Setak Computer Services Corporation Limited v. 

Burroughs Business Machines Limited and Burroughs Corporation (1977) 
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CarswellOnt 626. The Court recognized the broad scope of Section 35 (then Section 

36) of the Evidence Act at paras. 32, 33, 34 and 41 as follows: 

32 Although there is no doubt that the basic rationale of the American 

enactment and of section 36 of the Ontario Evidence Act is to afford a 

more workable rule of evidence in the proof of routine business records, 

section 36 is cast in very broad terms so as to encompass practically every 

type of writing utilized in connection with any business. 

 

33 The term "business" in itself is by the section broadly defined so as 

to include "every kind of business occupation, profession, occupation, 

calling, operation or activity, whether carried on for profit or otherwise." 

 

34 Thus, in current practice, records kept by individuals carrying out 

any calling, including records of organizations such as churches and other 

non-profit organizations, may be admissible under this section, so that 

whatever the original intention of the legislature, the section itself seems 

to have been drafted in very broad terms. 

 

41 In my view, if the writings or records offered in evidence fall within 

the broad wording of section 36 and satisfy the criteria of that section, then 

they should be admitted, even though they do not fall into the category of 

what are commonly considered to be business records, such as ledger 

accounts, time cards, payroll records, and other routine commercial 

records at which the legislation was primarily but obviously not 

exclusively aimed. 

 

The Court went on to find that "once the writings or records meet the criteria of section 

36 (now section 35), the court has no discretion as to whether or not they should be 

admitted…." 

 In Catholic Children's Aid Society of Toronto v. L(J) (2003) O.J. No. 1722, the 

Court summarized the requirements for admission under Section 35 as established in 

Setak (supra) as follows: 
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1. The record must be made in the usual and ordinary course of 

business and it must be in the usual and ordinary course of business to 

make such a writing or record; 

 

2. The record must be made contemporaneously with the transaction 

recorded or within a reasonable time thereafter; 

 

3. Only records of "facts" can be admitted – note the words in 

subsection 35(2) "an act, transaction, occurrence or event" and not records 

of expert opinion; and 

 

4. Although there is no requirement that the maker of the record have 

personal knowledge of the facts recorded, he must be acting under a 

business duty and the informant must be acting under a business duty or 

the informant's statements must be otherwise admissible under the hearsay 

rule of exceptions. 

 

 I agree with the foregoing. More specifically, in regard to the admissibility of 

evidence tendered under Section 35 of the Evidence Act for purposes of prima facie 

establishing the truth of any act, transaction, occurrence or event, the Court ruled as 

follows: 

58 Where the minutes appear to record an oral statement attributable 

to one of the persons present, I see some difficulty however, in admitting 

the minutes as prima facie evidence of any act, transaction, occurrence or 

event described in such a statement.  

 

59 A writing or record made in the regular course of business consists 

in its simplest form of a record by the maker on the basis of his own 

personal observations and knowledge and there can be no objection to the 

minutes being offered for statements attributable to Dinniwell or Croil in 

proof of any acts, transactions, occurrences or events that they say 

happened at the time or within a reasonable time of the meeting. 

 

60 However, on the basis of my decision of my brother Brooke, J., as 

he then was in Adderly v. Bremner, [1968] 1 O.R. 621, the minutes may 

not be received to prove the validity of any opinion expressed at a meeting. 

I say that, regardless of who offered the opinion. I interpret his reasons as 
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applying to those opinions which would not be accepted as evidence 

unless given by a duly qualified expert. Where the minutes contain 

opinions of that nature, they may not be used to establish the validity of 

such opinions.  

 

61 ….The question is, to what extent does it open the door for the 

admission of pure hearsay, to prove the acts, transactions, occurrences or 

events described in such hearsay? May the writings be used to establish as 

proof of the contents statements made by any third party and duly written 

down or recorded by an entrant acting in the regular course of business? 

 

64 In my view, however, the limitations imposed by the Johnson case 

are sound and are in accord with the basic philosophy of the Act. The Act 

was intended to make admissible records which, because they were made 

pursuant to a regular business duty, are presumed to be reliable. The mere 

fact that recording of a third party statement is routine imports no 

guarantee of the truth of the statement and to construe section 36 as 

admitting hearsay evidence of any third party would make the section an 

almost limitless dragnet for the introduction of random testimony from 

volunteers outside of the business whose information would be quite 

beyond the reach of the usual test of accuracy. [Emphasis added] In my 

opinion, section 36 of The Evidence Act should be interpreted as making 

hearsay statements admissible when both the maker of the writing or the 

entrant of the record and the informant or informants, if more than one, 

are each acting in the usual and ordinary course of business in entering 

and communicating an account of an act, transaction, occurrence or event. 

 

 Having regard to the foregoing, I have not been satisfied that the disputed 

sections of the Hewitt Report satisfy the requirements of Section 35 of the Evidence 

Act for admission as evidence of the truth of the contents. The Hewitt Report is not a 

business record compiled in the normal course of doing business in the sense that it 

constitutes an impartial recording of various acts, events, transactions, etc. that are 

prima facie deemed to be accurate. Rather, it is an investigative report commissioned 

by one party to the litigation that summarizes the recollections and statements of various 
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participants and then draws conclusions therefrom. In the result, the presumption of 

reliability that supports the admission of business records under Section 35 of the 

Evidence Act is undermined. 

 At a more basic level, it is difficult to conclude that the making of this report was 

done in the usual and ordinary course of either Queen's University's business or Ms. 

Hewitt's business. In regard to Queen's University, it was a "one-off" endeavour that 

was undertaken by an outsider who was retained for the purpose. The report was clearly 

not a record made in the normal and ordinary course of Queen's University business. 

As for Ms. Hewitt and her business, it is difficult to conclude that a report that had to 

be commissioned by an independent entity (Queen's University) before Ms. Hewitt 

could undertake her investigation was somehow a business record within the meaning 

of Section 35 of the Evidence Act made in the usual and ordinary course of Ms. Hewitt's 

business (as for example payroll or accounting records would be). That aside, Ms. 

Hewitt was commissioned after the October 28, 2013 removal of Professor Mercier 

from her office and the report that the University seeks to have admitted for the truth of 

its contents did not issue until June of 2015. It can hardly be said, therefore, that the 

report was "at the time…or within a reasonable time thereafter" within the meaning of 

Section 35 of the Evidence Act. 

 The admissibility of evidence under Section 35 of the Evidence Act is subject to 

the overarching requirement to satisfy the principled approach to the reception of 

hearsay evidence (see R.V. Starr (2003) SCR 114 as relied upon in the lower courts in 
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re: Hollowcore v. Visocchi 2014 ONSC 6802, R. v. Metalore Resources Ltd. 2012 

CarswellOnt 9744 and R. v. Felderhof 2005 CarswellOnt 4726). It must be necessary 

and reliable and the benefits of admitting such evidence must outweigh the prejudice 

that would be caused by its admission. The disputed sections of the Hewitt Report, 

which would be either hearsay or double hearsay evidence, do not meet this overarching 

test for admission. 

 If I am somehow wrong in my interpretation and application of Section 35 of the 

Evidence Act, I have a broad unfettered discretion under Section 48 of the Labour 

Relations Act as to whether or not to admit evidence even if admissible in a court of 

law. If the legislature had intended that Section 35 of the Evidence Act was to take 

precedence over Section 48 of the Labour Relations Act so as to restrict the discretion 

of an arbitrator to either admit or refuse to admit business records, Section 48 of the 

Labour Relations Act would speak to this restriction. It does not. Accordingly, I 

exercise my discretion under Section 48 of the Labour Relations Act to decline to admit 

the disputed sections of the Hewitt Report which are clearly hearsay and which, if 

admitted for the truth of the contents, would be giving life to facts that have not met the 

requirement of testimony under oath that is subject to cross-examination. Further, their 

admission would give life to certain of the opinions of the investigator as to the 

conclusions that I must draw from the evidence before me presented under oath and 

made subject to cross-examination. 
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 Having regard to all of the foregoing, I refuse to admit into evidence the disputed 

sections of the Hewitt Report for the truth of the contents. 

 To the extent that the disputed sections of the Hewitt Report contain actual 

transcripts that are relevant they may be tendered and will be dealt with separately. 

 

 Dated this   22nd day of November 2017 in the City of Toronto. 

                        Kevin Burkett 
      

 KEVIN BURKETT 

 

 


