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A W A R D 
 

 

 The Association grieves, in part, that the University failed to comply with the 

article 22 process (Public Safety and Security: Emergency Suspension with Full Pay) 

when, pursuant to an October 29, 2013 letter to the grievor, it forced the grievor, a 

tenured professor of philosophy, to vacate her office in the Philosophy Department and 

relocate to an office outside the Department. By way of background, tension had arisen 

between Professor Adele Mercier and two departmental support staff employees 

(Marilyn Lavoie and Judy Vanhooser). This tension had escalated to the point where 

one of these support staff members had filed a complaint under the Occupational Health 

and Safety Act and the harassment provisions of the support staff collective agreement 

and both of these support staff employees had advised the University that they felt 

unsafe in Professor Mercier's presence. The University, in response, took the decision 

to relocate Professor Mercier and so advised her by the letter dated October 29, 2013. 

The letter reads, as follows: 

Dear Dr. Mercier, 
 
As Dan Bradshaw has made you aware, one of the office staff members 
in the Department has filed a complaint against you based on the 
provisions of the Occupational Health and Safety Act and the harassment 
provisions of the USW Collective Agreement. In addition, both office 
staff members in the Department have indicated that they feel unsafe in 
your presence and do not wish to have direct communications with you. 
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As I believe you are also aware, the University is in the process of 
engaging an external investigator to investigate both your May 20 
complaint as further particularized in discussion and emails with Dan 
Bradshaw, and I anticipate the investigation will include the complaint 
mentioned above as well. 
 
The University is required to respond to safety concerns raised by its 
employees in the workplace. The University has assessed the situation 
and, in view of the fact that the Departmental office staff are unable to 
move their work location in order to perform their duties, whereas you are 
able to do so, the University has decided to put the following arrangements 
in place pending the outcome of the investigation of the complaint 
mentioned above and any associated decision-making by the University: 
 
1. You will be provided an office at Mackintosh-Corry Hall F413. 

This is the office location which you should use commencing 
Friday, November 1, 2013. You should not attend your office in 
Watson Hall until you are advised that you may do so. 

 
 If you need to retrieve some personal or work items from your 

office in Watson Hall in order to move them to your new office, 
please contact Vice Dean Gordon Smith in the Faculty Office so 
that arrangements can be made for that to occur at an appropriate 
time. 

 
2. The issue of your seeing students at your home for academic 

purposes was recently reviewed with you by Associate Dean 
(Studies) Horton and Vice Dean Gordon Smith. As you know, there 
is a blanket prohibition against this in the Faculty. Your proposed 
solution of the student signing a waiver of liability is unacceptable. 
An email responding to your email of September 24 will be sent to 
you shortly. 

 
 Accordingly, you should arrange immediately to see students for 

academic purposes at your new office. The expectation is that you 
will make available two to three hours per week for that purpose, 
at varying times of day, in order to allow students to see you outside 
of their class schedule. 

 
3. You are not to have any verbal contact with the Department office 

staff, either in person or by phone. 



3 
 

 
4. Any email contact required for academic purposes should be 

directed to the Faculty Office, who will relay your email to the 
Department office staff as required, and will reply to your email on 
their behalf. 

 
Please be assured that these arrangements have been designed in such a 
way as to interfere as little as possible with the performance of your 
academic duties. 
 
The overall purpose of these interim arrangements is to eliminate contact 
of any type between you and the Department office staff. If a situation 
arises in which you believe that such contact is required, please contact 
Vice Dean Gordon Smith in the Faculty Office in order to obtain direction 
as to how to handle the situation. 
 
We regret any inconvenience that you may experience as a result of these 
interim arrangements, but find them to be necessary in these 
circumstances. If you have any questions about the interim arrangements, 
please contact me. 
 
Sincerely, 
 
Susan Mumm 
Dean 
Faculty of Arts and Science 

 

 While the Association considers the relocation of Professor Mercier to have been 

an employer action taken under article 22 (and argues that the article 22 process was 

not followed), the University position is that it did not invoke article 22 such that article 

22 does not apply. It argues that it acted under article 8, Management Rights. The parties 

have agreed that, as a preliminary matter, I should decide, based on the facts asserted 

in the Association's "will say" witness statements, whether article 22 applies to the 
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University's relocation of Professor Mercier's office from Watson Hall to Mackintosh-

Corry.  

 Article 22.1, Public Safety and Security: Emergency Suspension with Full Pay, 

provides as follows: 

22.1.1 Notwithstanding the provisions of Article 20.2.1 and Article 
20.2.6, the University may suspend a Member with full pay and 
may relieve a Member of some or all of his/her duties and/or 
privileges when 

 
 (a) the University has reasonable and probable grounds to believe 

that the failure to take the action outlined herein would result 
in significant harm to a person associated with the University 
or University property; and 

 
 (b) the University has considered all reasonable alternatives. 
 
22.1.2 In such situations, as soon as practicable 
 
 (a) the basis of the University's actions shall be fully disclosed to 

the Association through the Grievance Officer (or delegate) 
and the Member affected; and 

 
 (b) Association and Member affected shall be given reasonable 

opportunity to address the basis for such belief outlined in 
Article 22.1.1(a) should they choose to do so and to suggest 
alternatives to the suspension. 

 
22.1.3 The suspension of the Member under the provisions of this Article 

shall be for a period no longer than reasonably necessary to 
address the concern of the University. 

 
22.1.4 Notwithstanding the foregoing, the University's actions under 

Article 22 are grievable under the provisions of Article 20. The 
University shall, in any such grievance, have the onus of 
establishing that it has met the conditions set out herein. 
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  The University position is that article 22 is an employer-friendly article because 

it provides the University with emergency suspension powers that it would not 

otherwise have. The University asserts that it has the unilateral authority to decide 

whether or not to invoke this emergency power. Having decided not to activate article 

22 in this case, the University argues that the Association cannot say that it should have 

activated the article and that an arbitrator cannot somehow require it to proceed under 

the article. Simply put, it is the position of the University that it proceeded under article 

8, Management Rights, such that article 22 has no application to this matter.  

 In support of its interpretation, the University argues that because it must have 

reasonable and probable grounds to believe that a failure to take action "would" result 

in "significant harm" to a person, it must have virtual certainty before it can act. It 

asserts that absent an investigation, it did not nor could it have met this threshold. 

Further, the University points to the permissive "may" and to what it identifies as the 

conjunctive "and" in the first paragraph of article 22.1.1. It is the position of the 

University that although it chose not to, it would have had to have both suspended the 

grievor with pay and relieved her of some or all of her duties and/or privileges in order 

to bring itself under article 22. It maintains that it did neither. 

 The Association, while acknowledging that article 22 provides the University 

with emergency suspension and other powers, asserts that the article is also designed to 

protect faculty by establishing a post-activation process that requires disclosure and 

allows for employee opportunity to address the basis for the University action, by 
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limiting the University action to a period no longer than reasonably necessary, and by 

creating a reverse onus should the affected employee grieve. It is the position of the 

Association that in circumstances where the University takes action against a faculty 

member based on an allegation that the member poses a safety threat, as here, it is 

required to proceed under the article designed for this purpose. It cannot be, the 

Association asserts, that the University can avoid the protections offered employees 

under article 22 simply by saying that it is acting under article 8, Management Rights. 

If this is permitted, it is argued, the effect is to expunge article 22 from the collective 

agreement because the University will always choose to act under article 8. The 

Association argues that, just as a determination as to whether or not discipline has been 

imposed, thereby activating the discipline provisions of the collective agreement, 

depends upon an objective assessment, so too an objective assessment must be made as 

to whether or not the emergency power under article 22 has been invoked.  

 It is submitted that the University acted, as stated in its October 29, 2013 letter 

to the grievor, on the basis of "safety concerns raised by its employees in the 

workplace," i.e. both support staff employees reported that they felt unsafe in Professor 

Mercier's presence. It is further submitted that the University deprived the grievor of an 

office for four days before unilaterally moving the grievor's office to a bare-bones 

location outside the Department without moving her furniture and teaching resources. 

I am asked to find that in these circumstances, the University acted under article 22 and 

as such was required to comply with the faculty protections contained therein. 
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 In response to the University assertion that the only course of action 

contemplated under article 22 is both, at one and the same time, the suspension of the 

member with full pay and the relieving of some or all of his/her duties and/or privileges, 

the Association argues that, in the context, the first paragraph of article 22.1.1 is meant 

to define the full extent of the University's powers, not to require that all of the actions 

described must be taken in order to activate the article. This is underscored, it is argued, 

by the use of the permissive "may". The Association submits that under article 22 the 

University may or may not suspend with pay and may or may not relieve a member of 

some or all of his/her duties and/or privileges but is not required to engage all of its 

emergency powers in order to activate this article. The Association position is that at 

the very least, the University, in response to the safety concerns of the support staff 

employees, relieved Professor Mercier of some of her privileges by moving her office 

to where it did in the manner it did and thereby acted under article 22. 

 The University reiterates in reply that absent an investigation, it was not in a 

position to conclude that failure to do what it did "would result in significant harm to a 

person," i.e. the two support staff employees, such that it could not have activated article 

22. The University cautions in reply against conflating the safety concerns that it had 

with the requirement for grounds to believe that there would be "significant harm" if it 

did not act under article 22. While conceding that its treatment of Professor Mercier is 

subject to review under article 8 and/or article 20, the University reiterates that it did 

not act under article 22 and, therefore, is not subject to the requirements of article 22. 
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DECISION 

 

 The University is correct, in part, when it characterizes article 22 as an 

"employer-friendly" article. This is so because the article allows the University to act 

in response to safety concerns that meet the stipulated threshold in a way that may be 

detrimental to an individual faculty member without regard to the investigation and 

disciplinary due process provisions of article 20.3. However, the article also contains 

protections for the affected individual member. These are: firstly, the requirement to 

consider "all reasonable alternatives" to the action taken under article 22.1.1; secondly, 

the requirement to discuss the basis of the University's action under article 22 with the 

Association "as soon as practicable"; thirdly, to provide the affected member "as soon 

as practicable" with the opportunity to address the basis for the University's belief under 

article 22.1.1; fourthly, to limit the duration of an article 22.1.1 suspension to a period 

"no longer than reasonably necessary to address the concern of the University"; and, 

fifthly, should the member grieve, to put the onus on the University to establish that it 

has met the preconditions to taking action under article 22.1.1. Clearly, these parties 

have put their minds to the appropriate balancing of interests in situations involving 

public safety and security that require an "emergency" University response such that 

article 22 must be interpreted having regard to this balancing of interests. 
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 It cannot be, therefore, that the University can at one and the same time respond 

to an emergent public safety concern where, within the meaning of article 22, it has 

"reasonable and probable grounds to believe that the failure to take action under article 

22.1.2 would result in significant harm to a person associated with the University, by 

taking an action contemplated under article 22.1.1 and then avoid the remainder of 

article 22 by claiming that it acted under article 8, Management Rights. This is why the 

test as to whether article 22 applies in any given case must be an objective one under 

which it is determined as a question of fact whether the University met the threshold 

belief under article 22.1.1(a) and whether or not its response fell within the response(s) 

contemplated under the article. 

 While the wording of the first paragraph of article 22.1.1 dealing with the extent 

of the University's emergency powers is not as clear as it could be, there are two possible 

interpretations. Under the first, advanced by the University, the University must both 

suspend the member with pay and relieve a member of some or all of his/her duties 

and/or privileges. Under the second interpretation, advanced by the Association, the 

University has broad discretionary power to respond to an emergent threat to public 

safety ranging from relieving a member of some or all of his/her duties and/or privileges 

to suspending the member with pay. When read in the context of an article that provides 

the University with extraordinary emergency powers, albeit with extensive after-the-

fact member protections, the parties would not likely have intended to require the 

University to take the most extreme action in order to activate the article, i.e. both 
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suspend and relieve a member of some or all of his/her duties and/or privileges. The 

more likely intention would have been to provide the University with a range of 

emergency powers with the expectation – given that it must consider reasonable 

alternatives (22.1.1(b)) and that its action may be subject to grievance (22.1.4) – that it 

will choose the least impactful course of action that will address the threat. It follows 

that the better interpretation of the first paragraph of article 22.1.1 is that the University 

"may" (or may not) suspend a member with pay and that it "may" (or may not) relieve 

a member of some or all of his/her duties and/or privileges. It follows that "and" is used 

in a disjunctive sense to separate the various powers that may or may not be exercised 

under the article. 

 The University also takes the position that absent a more fulsome investigation, 

it did not have "reasonable and probable grounds to believe that the action outlined 

herein would result in significant harm to a person associated with the University." 

Accordingly, the University takes the position that it could not have satisfied the 

precondition for activation of article 22. Firstly, in the context of a clause providing for 

the exercise of emergency powers to respond to threats to public safety, it cannot be, as 

the University argues, that before it can act under article 22 it requires virtual certainty 

that failure to act would cause significant harm to a person. Rather, as the article 

stipulates, this need only be a reasonably held belief – a belief that of necessity must be 

in the moment and under the press of time. Indeed, in article 22.1.3, the threshold is 

referred to not as a "belief" but as "the concern of the University." The evidence upon 
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which I have been instructed to rely establishes, firstly, that two departmental support 

staff employees complained that they felt unsafe in Professor Mercier's presence and, 

secondly, that the University, in response, physically moved Professor Mercier's office 

from the Department and directed her not to have contact with these support staff 

employees. Again, in the context of the exercise of emergency powers that preclude the 

type of thorough investigation described under article 20.3, this evidence, on an 

objective assessment, supports the conclusion that the University acted because, at the 

time, it had reasonable and probable grounds to believe that the failure to take the action 

that it did would result in significant harm to the two support staff employees who had 

raised concerns about their physical safety while in the presence of Professor Mercier. 

Otherwise, why physically separate Professor Mercier from these two employees? 

 Finally, on the evidence before me, the movement of Professor Mercier's office 

outside the Department when all other professors within the Department (who do not 

have cross-appointments) have offices within the Department, along with the evidence 

in regard to telephone and computer access, with regard to access to teaching resources 

and files, with regard to her office furniture not being moved, with regard to the impact 

upon student contact, along with the evidence of Professor Mercier's exclusion from 

Departmental meetings because one of the support staff members who voiced concern 

about her personal safety when in the presence of Professor Mercier takes the notes at 

these meetings, satisfies me (absent a definition of privilege in the collective agreement) 
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that, at the least, the University's actions had the effect of relieving Professor Mercier 

of certain privileges that she had enjoyed.  

 In the final analysis, I am satisfied that, on the evidence before me: 

 

1. The University acted in response to the concerns voiced by two support staff 

employees for their physical safety while in the presence of Professor Mercier. 

This is within the scope of possible threats contemplated under article 22. 

 

2. The University physically separated Professor Mercier from the two support staff 

complainants by moving Professor Mercier's office outside the Department and 

by forbidding contact with these support staff employees. When reference is had 

to the impact of this separation, the effect at the very least was to relieve 

Professor Mercier of some of her privileges. This was a result within the scope 

of the University's emergency powers under article 22. 

 

3. Within the context of an article providing it with extraordinary emergency 

powers to respond to threats of this type, the University, by doing what it did, 

must be found to have had reasonable and probable grounds to believe that the 

failure to act as it did would have resulted in significant harm to one or both of 

these support staff employees – the threshold for University action under article 

22. Otherwise, it would not have done what it did. 
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 It follows from the foregoing that, on an objective assessment of the evidence 

before me, it must be found that the University exercised its emergency powers under 

article 22 such that in this case article 22 applies in its entirety. 

 Dated this   5th    day of October 2016 in the City of Toronto. 

    Kevin Burkett 
      

 KEVIN BURKETT 
 

 


